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RECOMMENDED DECISION ON DEFENDANT’S
MOTION TO DISMISS

The defendant Town of Limington, Maine (“Town”) moves pursuant to Federa Rule of Civil
Procedure 12(b)(6) to dismissal clamsagaingt it by Kim M. Y ork, Michagl D. York, S. (both, “Y orks”)
and Burning Rose Land Development, LLC (“Burning Rosg’) (al three, “Plaintiffs’) in thisaction arising
from a 2003 amendment to the Town's growth-management ordinance. See Defendant’s Motion To
Dismiss (“Motion”) (Docket No. 5); Complaint for Declaratory and Injunctive Rdief (“Complaint”)
(Docket No. 1) at 1. For the reasons that follow, | recommend that the Motion be granted in part and
denied in part.

I. Applicable Legal Standards

“In ruling on amoation to dismiss [under Rule 12(b)(6)], a court must accept astrue al the factud

dlegations in the complaint and construe dl reasonable inferencesin favor of the plaintiffs” Alternative

Energy, Inc. v. &. Paul Fire & MarineIns. Co., 267 F.3d 30, 33 (1st Cir. 2001). Inthiscase, | also



take cognizance of the text of the revised ordinance, which s both integra to and appended to the
Complaint. See generally Complaint; Growth Ordinance — Limington, Maine (“Amended Ordinance”),
attached thereto as Exh. A; see also, e.g., Young v. Lepone, 305 F.3d 1, 11 (1<t Cir. 2002) (“Whenthe
factud dlegations of a complaint revolve around a document whose authenticity is unchalenged, that
document effectively merges into the pleadings and the trid court can review it in deciding a motion to
dismiss under Rule 12(b)(6).”) (citations and internd quotation marks omitted).

A defendant is entitled to dismissdl for fallure to gate aclam only if “it gppearsto a certainty that
the plaintiff would be unable to recover under any set of facts” State . Bank & Trust Co. v. Denman
Tire Corp., 240 F.3d 83, 87 (1st Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me.
2003).

Il. Factual Context

For purposes of this Mation | accept the following relevant facts as true:

TheY orks, husband and wife, areresidentsof the Town. Complaint 1. Burning RoseisaMaine
limited liability company with aprincipa place of busnessin Standish, Maine. 1d. 2. Itsmembersare
Michad Y ork, S. (fifty-one percent), Kim Y ork (thirty-nine percent) and Michadl Y ork, Jr. (ten percent).
.

The Town adopted agrowth- management ordinancein or about March 1997. 1d. 5. Inor aout
March 2003, on recommendation of its Planning Board, the Town amended the ordinance to further limit
the avallability of resdentid growth-management permits (“Permits’). Id. 6. The ordinance, asthen
revised, provides, in relevant part:

Article2. DEFINITIONS



2.1  Unlessothewise indicated, al terms used in this Ordinance will be construed to
have the same meanings as defined in the Town Zoning Ordinance, or if not defined in the
Town Zoning Ordinance, they will be consirued to have thair plain and ordinary meaning.
2.2 For purposes of this Ordinance, theterm “ personsrelated to” shall mean: spouse,
parent, brother, sster or child related by blood, marriage or adoption.

2.3 For purposes of this Ordinance, the term “ gpplicant” shall mean:

2.3A. Theperson or entity in whose namearesidentia growth permit gpplication
is submitted to the CEO [Code Enforcement Officer] (the “named applicant”);

2.3.B. If the named gpplicant isanatura person,

2.3B.1 All persons related to the named applicant;

2.3B.2. All entities in which the named applicant or any person reated to
the named applicant who [sic] owns or controls a 10% or greater interest

2.3.C. If the named applicant is other than anatura person,

2.3.C.1. All naturd persons or entities with any ownership interest in the
named applicant (“stakeholders’);

2.3.C.2. All persons related to stakeholders of the named applicant
2.3.C.3. All entities in which a gakeholder or any person related to a
stakeholder owns or controls a 10% or greater interest.

2.3.D. Any other person or entity when, in thediscretion of the CEO, thefallureto

deem the person or entity to be an gpplicant would circumvent the purposes of this
ordinance.

*k*

Article 3. GENERAL REQUIREMENTS

3.1  All new dwdling units within the Town of Limington, whether permanent or
seasond, shdl bein conformity with the provisonsof thisOrdinance. No new dwelling unit
shdll be placed or congtructed which fails to meet the requirements of this Ordinance.

Article4. PURPOSE

4.1  Toprevent unreasonable burden on, and falure or shortage of, public facilitiesthat
is likdy to result from unlimited growth.

4.2  Tomantan the predominantly rurd character of the town.

4.3  To provide for the locd housing needs of Limington's existing residents, while
accommodating Limington's “fair share” of population growth in York County and the
immediate sub-region.

44  Toensurefarnessin the dlocation of bulding permits

Article5. ... NUMBER OF BUILDING PERMITS AVAILABLE

5.1  Thenumber of resdentid growth permitsavailableto beissued in each permit year
shdl bethirty-five (35). After al permitsauthorized by this Ordinance have beenissuedin
any permit year, theissuance of additiona permits can be authorized only by thelegidative
body by referendum ballot.



5.2  Intheevent that fewer than 35 permitsareissued in any one permit year, up to Sx
of the unused permits may beissued in the following permit year, in addition to the 35 that
would otherwise be available.

5.3  Under no circumstances may more than 41 growth permits be issued in any one
permit year, except as pecificaly authorized by vote of the Municipa Legidative Body as
provided in Article 5.1.



Article6. ALLOTMENT

6.1  Therewill bealimit of four (4) resdentia growth permitsissued per gpplicant per
permit year. No gpplicant may have morethan two (2) unused permits at any onetimefor
gangle-family or two-family dwelings, nor more than three (3) unused permits a any one
timefor a3-family dwelling, nor morethan four (4) unused permitsat any onetimefor a4-
family dwelling. A permits[sic] will be consdered to have been used when the CEO has
issued a certificate of occupancy for the dwelling unit for which it was issued.

6.2.A. All Growth Permit Applications shal be submitted in person to the Code
Enforcement Officer (CEO) during normal office hours on the form designated Growth
Permit Application. . . .

*k*

6.3  Regdentid growth permitswill beissued on afirst-come, first-served basisby the
CEO once they become available at the beginning of each permit year.

6.4  TheCEO shdl not accept any application from an gpplicant who dready holdsthe
maximum number of permits alowed under this Article.

6.5  The CEO shdl usethe Application Receipt date to determine the order in which

each resdentia growth permit isdigtributed. The CEO shdl keep an accuratelisting of the
applications submitted each permit year.

6.6  If noresdentid growth permitsare available when an application is submitted, the
liging shdl be used asawaiting lis. The waiting ligt shal expire at the end of the permit
year. However, dl applicants who ill wish to obtain a permit must notify the CEO in

writing no earlier than February [sic] of the permit year and no later than February 15 of the
permit year, that they wish their gpplication to continue to the next permit year. The
applications of al persons who so notify the CEO shall be presarved as the first

goplicaionsin the new permit yeer.

6.7 A Reddentid Growth Permit will expire 60 daysafter Application Receipt deteif a
building permit has not been issued for that Growth Permit.

6.8  Regdentid growth permitsissued in accordance with this Ordinance shdl expire
ninety days after the date of issuance of a building permit, unless foundations have been

completed or an extension has been granted by the Code Enforcement Officer (“*CEQO”)
due to adverse westher conditions.

Article 7 NON-TRANSFERABILITY

7.1  Reddentid growth permitsshdl be ste-specific, and shall bevaid for construction
only onthelot specified on the gpplication. However, said permitsshall betransferableto
new owners of the lot, should the property change hands. A residentia growth permit
whichistransferred not in accordance with this Ordinance shdl be nullified and revoked by
the CEO.

*k*



Article11. VIOLATIONS AND PENALTIES

11.1 A vidlation of this Ordinance shdl be deemed to exist when any person or entity
engagesin any congruction activity directly related to the erection, crestion, or placement
of adwdling unit upon any land within the Town of Limington without having first obtained
aResdentid Growth Permit fromthe CEQ. If adwelling unit has been erected, created, or
placed without aGrowth Permit, it shall dso be deemed aviolation for any person or entity
to s, lease, rent, or convey such dwelling unit until such a permit has been duly issued.

11.2 It shdl betheduty of the CEO to enforce the provisons of this Ordinance. If the
CEO sndl find that any provison of this Ordinance is being violated, he shdl natify, in
writing, the person responsiblefor such violations, indicating the nature of theviolationsand
ordering the action necessary to correct it. He shdl order the removal of illega buildings,
Structures, additions or work being done, or shdl take any other action authorized by this
Ordinance to insure compliance with, or to prevent violation of, its provisions.

11.3  When any violation of any provison of this Ordinance shdl be found to exig, the
Municipa Officers, upon naotice from the CEO, are hereby directed to inditute any and dl
actions and proceedings, ether legd or equitable, including seeking injunctions and the
impasition of fines, that may be appropriate or necessary to enforce the provisons of this
Ordinance in the name of the Town of Limington. The Municipd Officers, or thar
authorized agents, are hereby authorized to enter into adminigrative consent agreementsfor
the purpose of diminating violations of this Ordinance and recovering fines without court
action. Such agreements shdl not dlow anillegd structure or use to continue unless the
removal of the gtructure or usewill result in athrest or hazard to public health and safety or
will result in subgtantia environmenta damage.

11.4  Any person being the owner, contractor or having control or use of any structureor
premiseswho violatesany of the provisions of this Ordinance shdl upon conviction befined
in accordance with provisons of 30-A M.R.SA. 84452. Each day such aviolation is
permitted to exigt after notification shal conditute a separate offense. Fines shdl be
payable to the Town of Limington.

Amended Ordinance.

Since the enactment of the origind growth-management ordinance, only thirty-five Permits have
been available to personswho want to build residencesin each year, and aPermit isacondition precedent
to obtaining any new residentia building permit. Complaint 7.

Many personswho areether in the congtruction business or want to build family homesinthe Town
arerelated by blood or marriage to the Y orks or may beincluded in the class of personswhose application

for aPermit would result in adenia of gpplications by the Plantiffs. 1d. 1 10. Each of the Flaintiffsowns



residential property inthe Town that requiresaPermit under the Amended Ordinanceto be developed. Id.
112

On April 22, 2003 Kim Y ork applied for a Permit to build anew sngle-family home on property
sheowns at Map R-5 (portion of Lot 10A). 1d. 113. The CEO denied the gpplication on the basis that
her son Michael Y ork, Jr. possessed two unused Permits. 1d. KimY ork cannot even get onthewaitinglist
for a Permit for her new home so long as her relatives, or persons determined by the CEO to berelated to
her, possess in the aggregate two Permits. 1d.  14.

On April 22, 2002 Burning Rose applied for a Permit to develop property it ownsat Map 9, Lot
13. Id. 117. Burning Rose was denied theright even to get onto the waiting list for a Permit on the basis
that Michad Y ork, Jr. had two outstanding Permits. 1d. Burning Rose could have been denied onthebass
of the family reaionship between Michad York, Jr. and other members of Burning Rose had the CEO
reached that issue. 1d. Burning Rosewill be unable to get on the waiting list for a Permit so long as any
aggregation of Y ork family relatives, including persons determined by the CEO to berdativesfor purposes
of the Amended Ordinance, possess two Permits or had four Permits within the year. 1d. 1 18.

Neither the Amended Ordinance nor any other Town ordinance providesany appe late processfor
review of decisons of the CEO made pursuant to the Amended Ordinance. 1d. 15. The Limington
Board of Appealshasruled that it has no appellate jurisdiction over decisions of the CEO made pursuant to
the Amended Ordinance. Id. 1 16.

At mestings preceding adoption of the Amended Ordinance, the ordinance wasreferred to asthe
“Mike Y ork Ordinance’ and there were many referencesto “Y ou Know Whao” (meaning Michad Y ork,
S. and hisfamily). Id. §21. Prior to recommending adoption of the Amended Ordinance a a Town

meseting, members of the Planning Board publicly and privately discussed thesze of the'Y ork family. 1d.



22. Prior to recommending adoption of the Amended Ordinance a a Town mesting, members of the
Panning Board accused Michad York, S. of acting illegdly or immoraly in connection with various
developments and/or Permits and threatened to punish him. 1d. 1 23.

1. Analysis

The Complaint dleges that the Amended Ordinance:

(0] congtitutes abill of atainder in violation of thefederal Congtitution (Count 1), id. 1 20-24;

(i) both on itsface, and as gpplied to the Flaintiffs, violatesthe equa- protection and/or due-
process clauses of thefedera and Maine condtitutions by virtue of itsarbitrary and discriminatory limitation
on the number of Permits for which persons who are (or are percaived to be) in aclosefamily rdationship
may apply (Count 1), id. 1 25-30;

(i)  offends the due-process clauses of the federd and Maine condtitutions and the equal-
protection clause of the federd Congtitution by virtue of its irrebuttable presumption that certain family
members are interested in Permits issued to other family members (Count 111), id. 1 31-35;

(iv)  confers unreviewable discretion upon the code enforcement officer, in violation of the
Separation-of-powers provison of the Maine conditution and the due-process clause of the federal
Condtitution (Count I11(B)), id. 11 36-38;*

v) isnot reasonably necessary for the accomplishment of any red or legitimate purposein the
exerciseof police power, inviolation of the directive of the Maine conditution that legid ative enactmentsbe
reasonable (Count V), id. 11 39-41; and

()  violates42 U.S.C. § 1983 (Count V), id. 1 42-44.

! In an evident typographical error, the Complaint sets forth two Count I11s. To avoid confusion, | have termed the
(continued on next page)



TheTownseeksdismissd of dl damsagaing it. Seegenerally Motion. In response, the Plaintiffs
clarify and narrow the scope of their dams, representing that al countsof their complaint other than Count |
(ther bill-of-attainder claim) assert violations of subgtantive due process. See Plaintiffs Oppogtion to
Defendant’s Motion To Dismiss (“ Opposition”) (Docket No. 7) at 6 & n.4.2 For purposesof analysis, the
Rantiffs dividetheir damsinto threegroups (i) bill of atainder, (ii) substantive due process, and (iii) veding
of unreviewable discretion in the CEO. See generally Opposition. | follow that analytical framework,
addressing each of the three groupingsin turn.

A. Bill of Attainder (Count I)

A bill of atainder is a“law that legidaively determines guilt and inflicts punishment upon an
identifigble individua without provison of the protectionsof ajudicid trid.” Nixon v. Adminstrator of
Gen. Servs, 433 U.S. 425, 468 (1977). “In passing ahill of attainder, the [legidature] departs from its
congtitutiond role of providing generd rules for the government of society and usurpsthe judicid role by
making a legidative determingtion of guilt.” Phillips v. lowa, 185 F. Supp.2d 992, 1000 (N.D. lowa
2002) (citation and internal quotation marks omitted). “The danger of such alaw isthat it deprivesthe
accused of the protectionsafforded by judicia process.” Id. (atation and internd quotation marks omitted).

Three requirements must be met to establish the existence of a prohibited bill of attainder:

“specification of the affected persons, punishment, and lack of ajudicid trid.” Selective Serv. Sys. v.

second one Count 111(B).

% 1n so doing, the Plaintiffs effectively waive any equal-protection or procedural-due-process claim. SeeUnited Satesv.
Geronimo, 330 F.3d 67, 76 (1st Cir. 2003) (“Issues adverted to in a perfunctory manner, unaccompanied by some effort at
developed argumentation, are deemed waived.”) (citations and internal punctuation omitted). The Plaintiffs
understandably do not separately discusstheir section 1983 claim (Count V), which the Town failsto discuss and which,
in any event, hinges on the viability of their other federal claims. See CruzErazo v. Rivera-Montafiez, 212 F.3d617, 621
(1st Cir. 2000) (“Asiswell established, § 1983 creates no independent substantive rights, but rather provides a cause of
action by which individuals may seek money damages for governmental violations of rights protected by federal law.”).
Accordingly, | do not consider omission of any mention of that claim awaiver.



Minnesota Pub. Interest Research Group, 468 U.S. 841, 847 (1984) (footnote omitted). The Town
contends that the Complaint fails to set forth facts sufficient to meet any of these three dements. See
Motion at 4-5. | find that, as concernsthe essential dement of specificity, theComplaint falls short even of
fitting within what the First Circuit has described asthe*” generousframework” of Swvierkiewiczv. Sorema
N.A., 534 U.S. 506 (2002), pursuant to which a *‘ court may dismissacomplaint only if it isclear that no
relief could be granted under any set of factsthat could be proved consstent with thedlegations.”” Torres-
Viera v. Laboy-Alvarado, 311 F.3d 105, 108 (1st Cir. 2002) (quoting Swierkiewicz, 534 U.S. at 514).
Inasmuch asthat defect doneisfatd to the cause of action, | need not and do not reach the balance of the
Town's arguments concerning Count .

Asthe Town points out, see Motionat 5, the Amended Ordinanceisfacidly neutra. 1t Snglesout
the Pantiffs neither by name nor by unique characteristics, such asidentifiable affiliationsor past conduct.
Compare, e.g., Minnesota, 468 U.S. a 847 (“Thesingling out of anindividua for legidatively prescribed
punishment congtitutes anattainder whether theindividua iscaled by nameor described in termsof conduct
which, because it is past conduct, operates only as a desgnation of particular persons.”) (citation and
internd punctuation omitted); United Statesv. Brown, 381 U.S. 437, 450 (1965) (statute met specificity
requirement when, rather than “sefting] forth a generdly applicable rule decreeing that any person who
commits certain acts or possesses certain characteritics. . . shal not hold union office,” it “designate[d] in
no uncertain terms the persons who possesy ed] the feared characteristics and therefore [could not] hold

union office without incurring crimind liability — members of the Communist Party.”)(footnote omitted);

% The Plaintiffs quote Brown in support of their argument that, as regards the specificity prong of attainder analysis, “it
cannot be a defense to attainder that there may be other personsincidentally affected by the enactment in addition to
those specifically targeted by the legislation.” Opposition at 5; see also Brown, 381 U.S. at 449 n. 23 (“The vice of
attainder isthat the legislature has decided for itself that certain persons possess certain characteristicsand are therefore
(continued on next page)
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SeaRiver Mar. Fin. Holdings, Inc. v. Mineta, 309 F.3d 662, 669- 71 (Sth Cir. 2002) (athough question
“close” datute met specificity requirement when, inter alia, it defined class of unnamed vessals to be
excluded from Prince William Sound by reference to dates on which vessals spilled ail).

In this case, one reasonably an infer from the dlegations of the Complaint thet the Plantiffs
Stuation catalyzed the Town’s Planning Board to propose (and perhapsits voters to enact) the Amended
Ordinance and that, as the Planning Board and voters may well have intended, its burden fell
disproportionately heavily on the Plaintiffs. Nonethel ess, neither thefact that legidation ismotivated by, or
disproportionatdly affects, acertainindividud or groupisenough to transformit into animpermissible bill of
attainder. See, e.g., Nixon, 433 U.S. a 471 (“However expangvethe prohibition againgt billsof attainder,
it surely was not intended to serve as a variant of the equa protection doctrine, invaidating every Act of
Congress or the States that legidatively burdens some persons or groups but not al other plausble
individuas”) (footnotes omitted); L C & S, Inc. v. Warren County Area Plan Comm' n, 244 F.3d 601,
604 (7th Cir. 2001) (“That the plaintiffs were the target, and so far as appears the only target, of the
amendment is plain. . . . But this does not establish that the amendment was not a bona fide legidétive
measure. Itisutterly commonplacefor legidation to beincited by concern over one person or organization.
... Not the motive or stimulus, but the generality and consequences, of an enactment determinewhether it
is redly legidation or redly something se. If the Williamsport town council had impased a fine on the
plantiffs, or provided that only the plaintiffs had to apply for permission to operate atavernin thetown’'s
commercid didrict, the amendment would have lacked ether prospectivity (in the first example) or

generdity (in the second); it might even have been abill of atainder.”); WMX Techs., Inc. v. Gasconade

deserving of sanction, not that it has failed to sanction others similarly situated.”). However, this passage from Broamn
(continued on next page)
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County, Mo., 105 F.3d 1195, 1202 (8th Cir. 1997) (ordinance did not meet specification requirement

dthough plaintiff was initidly the only entity pursuing a project for which permit was required under

ordinance; “ Rather than attaching to a specified organization, the ordinance attaches to described activities
inwhich an organization may or may not engage. Legidatures may act to curb behavior which they regard
as harmful to the public welfare, whether that conduct is found to be engaged in by many persons or by
one.”) (citationsand internal quotation marksomitted); Specialty Mallsof Tampa v. City of Tampa, Fla.,
916 F. Supp. 1222, 1230 (M.D. Fla. 1996), aff' d, 109 F.3d 770 (11th Cir. 1997) (“[T]he Ordinance
doesnot identify aparticular individual to receive punishment. The Ordinance appliesacross-the-board to
al amilarly stuated property owners. Thefact that the Ordinance might be gpplied to the Plaintiffs smply
does not make it an uncongtitutiona bill of attainder.”).

The conclusion is inescagpable that the Amended Ordinance is a law of generd sweep and
prospective application, affecting — from the date of its enactment onward— every Permit gpplicant whose
family and busness ties fdl within its definitions  Even if the Plaintiffs can prove, consstent with the
dlegations of ther Complaint, that the Town had them in mind in enacting the 2003 amendments, the
ordinance smply does not specify them sufficiently to quaify as a bill of attainder. Count | accordingly
should be dismissed for failure to state aclam as to which rdlief can be granted.

B. Substantive Due Process (Countsll, 111 & V)
Asthis court recently noted:
Thedoctrine of substantive due process does not protect individuasfrom al governmental

actions that infringe liberty or injure property in violaion of somelaw. Rather, substantive
due process prevents governmenta power from being used for purposes of oppression, or

cannot fairly be construed to negate the requirement that, to qualify as abill of attainder, legislation must single out, by
name or identifiable characteristics, specific individuals or groups.

12



abuse of government power that shocksthe conscience, or action that islegaly irrationd in
that it is not sufficiently keyed to alegitimate state interest.

Van Horn v. Town of Castine, 167 F. Supp.2d 103, 106 (D. Me. 2001) (quoting PFZ Props., Inc. v.
Rodriguez, 928 F.2d 28, 31-32 (1st Cir. 1991) (internd punctuation omitted).
The First Circuit has further refined thistest as it pertains to chalenges to zoning ordinances.
The test to be applied in consdering substantive due process chdlengesto aland
use ordinance was established early on: a court should not set aside the determination of
public officersin zoning matters unlessit is clear that their action hasno foundetion in reason
and isamere arbitrary or irrational exercise of power having no substantial relaion to the
public hedlth, the public mords, the public safety or the public welfarein its proper sense.
Smithfield Concerned Citizensfor Fair Zoning v. Town of Smithfield, 907 F.2d 239, 243-44 (1« Cir.
1990) (citetions, footnote and internal punctuation omitted).

The Plantiffs posit that the Amended Ordinance offends substantive due process both on itsface
and as applied to them. See Oppostion a 4. The two types of chalenges are digtinguishable:

A “fadd” substantive due process chdlenge to a land use ordinance bears important

differencesto an“asapplied” substantive due process chalengeto the sameordinance. . ..

[W]hen one makes a “facid” chalenge, he or she argues that any application of the
ordinance is uncondtitutional. He or she must show that, on its face, the ordinance is
arbitrary, capricious, and not rationaly related to alegitimate government interest. When
one makes an “as applied” chalenge, he or sheiis attacking only the decision that applied
the ordinanceto hisor her property, not theordinancein generd. Inthiscontext, he or she

must show that the government action complained of (i.e. denying a permit application) is
“truly irrationd.”

VWMX, 105 F.3d at 1198-99 n.1 (citation and interna quotation marks omitted) (emphasisin origind).

The Town argues, among other things, that the Complaint fails to Sate a claim that the Amended

Ordinanceis arbitrary or capricious. See Motion at 11.
| first congder the Plaintiffs’ facia chalenge. The Town arguesthat the related- partiesprovision of

the Amended Ordinance clearly serves the ordinance's legitimate objective to ensure fairness in the

13



dlocation of building permits by “prevent[ing] a group of closdly rdated individuas and/or entities from
monopolizing, through colluson or otherwise, the rdatively few permits that are available to property
ownersinagivenyear.” Id. at 8. The Plantiffsrgoin, inter alia:
Classfying individuas by family connection in the dlocation of the limited growth
management permitsis not aland use necessity — it isnot even aland use consideration.

Such aclassfication is unreasonable wherethe familid relationship operatesirrepectiveto

membership in the same household, or economic unit. Standing aone, such relationships

are an insufficiently reliable indicator of “likelihood to congpire’ to evade the limitations

upon issuance of growth management permitsto justify aper se disqudification based upon

family relaionship.

Opposition at 7 (footnote omitted) (emphagsin origindl).

The Town has the better of the argument. The Plantiffs evidently do not question the Town's
authority to limit its growth or to allocate its resultant scarce resources fairly. It isbut ashort leap, and
entirely rational and legitimate, for the Town to desire to alocate those resources fairly among families—
particularly in view of thefact the Amended Ordinance pertainsto the building of resdences. The meansby
which the Town does this furthers this legitimate end. The ordinance' s “relationa tests” apply to close
family members (spouses, parents, brothers, Ssters and children related by blood, marriage or adoption)
and entitiesin which those close family members have an ownership interest. Itisrationa to presume that
such close family members and rel ated business entitiesare more likely than unrelated personsto “ collude”’
with respect to, or at least share an interest in, each other’s permits. In any event, even to the extent that
any given close family member is not serving as a “sraw” for another or is even remotdly interested in
another’s business, it isrationa for the Town to bar closaly related family members and business entities

from collectively holding a disproportionate share of the few resdentia-growth permits availablein any

given year.

14



In sum, inasmuch as “the State’' s objective is legitimate and the taxonomy adopted is rationdly
related to achieving that objective, . . . the law does not transgress due process.” Gilbert v. City of
Cambridge, 932 F.2d 51, 65 (1t Cir. 1991) (citation and interna quotation marksomitted). ThePartiffs
could prove no st of facts that would dictate otherwise.

| turn next to the Plaintiffs as-gpplied challenge. With repect to individua planning and zoning
decisons, the Firgt Circuit has observed that “a regulatory board does not transgress congtitutional due
process requirements merely by making decisions for erroneous reasons or by making demands which
arguably exceed its authority under the relevant State statutes.” Licari v. Ferruzz, 22 F.3d 344, 350 (1st
Cir. 1994) (citations and internal quotation marks omitted). The court has “left the door dightly gar for
federd rdief based on substantive due processin truly horrendous Situations”; nevertheless, “the threshold
for establishing the requisite abuse of government power isahigh oneindeed.” Id. (citations and interna
punctuation omitted).

Such “horrendous’ Stuations include decison-making based on politica affiliation, belief or
immutable characterigtic of the plaintiff; they do not includeamere clam that a* board exceeded, abused or
digtorted itslega authority, often for some alegedly perverse (from the devel oper’ spoint of view) reason.”
Id. a 349 (citation and interna punctuation omitted). This* gpproach to such clamsin land use planning
disputes’ in turn rests on a*“sound basis’:

Substantive due process, asatheory for congtitutiona redress, has been disfavored, in part

because of its virtudly sandardless reach. To apply it to dlaims dleging that permitting

officiaswere motivated by political factorsand parochid viewsof loca interestswould be

to ingnuate the oversight and discretion of federa judges into areas traditionaly reserved

for state and local tribundls.

Id. a 350 (citation and interna punctuation omitted).

The Complaint dlegesin rdevant part that:

15



1. TheTown's CEO denied Permit applications by Kim Y ork and Burning Roseon the basis
that Michadl Y ork, Jr. then possessed two unused Permits. See Complaint 11 13, 17.

2. The Burning Rose gpplication could have been denied on the bass of thefamily rdationship
between Michad Y ork, Jr. and other members of Burning Rose had the CEO reached that issue. Seeid.
17.

3. Kim Y ork cannot even get on thewaiting list for aPermit so long asany of her relaivesor
persons determined by the CEO to be related to her possess two Permitsin the aggregate, and Burning
Rose cannot even get on the waiting list for a Permit so long as any aggregation of York family relatives,
including persons determined by the CEO to be rdatives for purposes of the Ordinance, possess two
Permits or had four Permits within theyear. Seeid. 1113, 18.

4, Thereare many personswho are ether in the construction business or want to build family
homesin the Town who are related by blood or marriageto the Y orks or who might beincluded intheclass
of persons whose gpplication for a Permit will result in adenia of Applications by the Plantiffs. Seeid. 9
10.

5. At meetings preceding adoption of the Amended Ordinance, the ordinancewasreferred to
as the “Mike York Ordinance,” and there were many references made to “Y ou Know Who” (meaning
Michad York, S. and hisfamily). Seeid. § 21.

6. Prior to recommending the ordinanceto the Town meeting, members of the Planning Board
(1) publicly and privately discussed the size of the Y ork family and (ii) accused Michad Y ork, S. of acting
illegaly or immoraly in connection with various devel opments and/or Permitsand threstened to punish him.

Seeid. 22-23.
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The Plaintiffs daborate upon these dlegationsin ther brief, noting, for example, that “ any timethat
any combination of the Plaintiff Michadl Y ork, S’ stwenty-one (21) brothers, half-brothers, or brothers-in
law collectively hold two (2) or more growth management permits the Plaintiffs cannot gpply for apermit”
and assarting that “ the foreseeabl e consequence and effect of thefamilid rdaionship rule, and theinability to
even join the queue for future permit years, is to disqudify the Plaintiffs from ever obtaining any more
permits.” Opposition at 3-4 (emphagsin origind).

The facts dleged in the Complaint revea a sraightforward, rather than arbitrary or irrationd,
gpplication of an ordinance that | have aready determined passes muster pursuant to arationd-basistest.
One cannot reasonably infer that the ordinance’ s*“foreseeable consegquence and effect” isto disqudify the
Faintiffs from ever obtaining any more Permits. The Amended Ordinance merely bars closdly related
individuds and entities from collectively holding more than two unused Permits & any given time or from
obtaining morethan four Permitsin any givenyear. WhenaPermit isether used or expiresof itsown terms
from non-use, another Permit isavallable to that group of rdatives, within the confines of the limitsof four
per year per grouping of relatives and thirty-five per year townwide. Evengrantingthat theY orks family is
large, that many are in the congtruction business and that many are interested in building resdencesin the
Town, one cannot reasorebly infer that the effect of the Amended Ordinance is to permanently bar the
Maintiffs from obtaining a Permit.

Nor doesthe dleged animus of members of the Planning Board toward Michael Y ork, Sr. dter the
outcome. The Complaint suggests that this anmus stems from the percelved immord or illegal conduct of
Michad York, Sr. in connection with various developments and/or Permits. Thisis precisaly the sort of
parochia or political (as opposed to conscience-shocking) animus that the First Circuit has suggested

cannot be redressed by way of substantive dueprocess. See, e.g., Licari, 22 F.3d at 350; also compare,
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e.g., Nestor Colon Medina & Sucesores, Inc. v. Custodio, 964 F.2d 32, 45-46 (1<t Cir. 1992) (noting
that neither aleged revocation of architect’ slicenseto force his partner out of business nor alleged permit
denid on ground of fear of political threat of homeowners' association qualified assufficently conscience-
shocking to congtitute substantive- due- process violation).

In short, the Plaintiffs could prove no set of facts, consstent with the alegations of the Complaint,
that would state a substantive- due- process claim on an “ as gpplied” basis.

Two more points remain to be addressed. The Paintiffs alege that the Amended Ordinance
implicates ther fundamenta rights to family association, to earn a living and to earn a return on their
property. See Complaint 19. “[A]sistrue of other ordinances, when a zoning law infringes upon a
protected liberty, it must be narrowly drawn and must further asufficiently substantid government interest.”
Schad v. Borough of Mount Ephraim, 452 U.S. 61, 68 (1981) (footnote omitted). Nonethdless, intheir
opposing brief, the Plaintiffs assume that a rationa-basis standard of review (rather than any type of
heightened scrutiny) appliesto their substantive-due-process claims. See Opposition at 6-10.

Asuming arguendo that the Plaintiffs do mean to suggest that a heightened standard of review is
appropriate, | agree with the Town that the Complaint failsto satesuchaclam. AstheTown suggests, an
ordinance does not infringe a fundamentd liberty interest unlessit directly and substantidly affectsit. See
Motion at 10; see also, e.g., Zablocki v. Redhail , 434 U.S. 374, 386-87 (1978) (ruling that statutory
classfication that “directly and subgtantialy” interfered with right to marry burdened fundamenta right);
Williams v. Wisconsin, 336 F.3d 576, 582 (7th Cir. 2003) (declining to apply strict scrutiny when state
rule only incidentaly interfered with fundamentd right to marry, affecting ether itstiming or place but not

prohibiting it).
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The Amended Ordinance doesnat, on itsface, regulate family association or ability toearnaliving.
Nor does the Complaint shed light on the manner in which the ordinance dlegedly intrudes on theserights.

Indeed, as the Town points out, the Amended Ordinance neither regulates the Plantiffs family living
arrangements, establishes an absolute ban on the issuance of Permits to them nor precludes them from
earning aliving by developing property in other towns, building housesin the Town for other individualswho
obtain Permits or saling their Town property to otherswho are able to obtain Permits. SeeMotionat 10-
11. Inshort, the Complaint isdevoid of any factua assertion suggesting even atangentid or incidental — let
adonesubstantia — interferencewith the Plaintiffs fundamenta rights. Even post- Swvierkiewicz, thereisnat
enough to sustain a clam in the face of a Rule 12(b)(6) chalenge. See, e.g., Inre Colonial Mortgage
Bankers Corp., 324 F.3d 12, 15 (1st Cir. 2003) (noting that in the process of reviewing dismissa of an
action for fallure to state adam, “we assume the truth of al well-pleaded factsand indulge al reasonable
inferences that fit the plaintiff’s stated theory of liability. We are not bound, however, to credit bad
assartions, unsupportable conclusions, and opprobrious epithets woven into the fabric of the complaint.”)
(atations and internd quotation marks omitted); Torres-Viera, 311 F.3d a 108 (“While Plaintiffs are not
held to higher pleading standardsin § 1983 actions, they must plead enough for anecessary inferenceto be
reasonably drawn.”) (citation omitted).

A find point remains to be addressed: whether the Flaintiffs invocation of the so-cdled “irrebuttable
presumption doctring’ savestheir substantive-due-processclamsfromdismissal. See Opposition at 6-10
(ating Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 647-48 (1974) (striking down on due-process
grounds public schools' irrebuttable presumption that every teacher who reached fifth or sxth month of

pregnancy wasincgpable of continuing teaching); Vlandisv. Kline, 412 U.S. 441, 452-53 (1973) (driking
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down on due-process grounds Connecticut statute’s irrebuttable presumption of non-residency for
purposes of qudifying for reduced tuition rates at State university)).

Asthe Town points out, the continuing vitdity of thisdoctrineisin seriousdoubt. See Defendant’s
Reply to Faintiffs Oppaosition to Motion To Dismiss (“Reply”) (Docket No. 10) at 4-5; Catlin v. Sobol,
93 F.3d 1112, 1118-19 (2d Cir. 1996) (noting criticisms of irrebuttabl e- presumption doctrine; upholding,
as neither irrationd nor arbitrary, state statute conclusively presuming, for purposes of entitlement to free
public education, that child resideswith parentsin absence of parental abandonment); Brennanv. Stewart,
834 F.2d 1248, 1258 (5th Cir. 1988) (noting, “The ‘irrebuttable presumption’ doctrine was a strange
hybrid of * procedurad’ due processand equd protection invented by the Supreme Court intheearly 1970s,
and laid to rest soon after.”); Schanuel v. Anderson, 708 F.2d 316, 318-19 (7th Cir. 1983) (obsarving,
“The*irrebuttable presumption doctrine’ of LaFleur flowered briefly, with courtsrequiring the government
to makeindividudized determinations on matters affecting awiderange of interests. 1n 1976, however, the
Supreme Court declined to gpply the doctrine, and instead upheld amandatory retirement rule. Sincethat
time the continuing vaidity of the doctrine has been questioned repestedly; this court refused to gpply it as
ealy as. .. 1979[.]").

Thewiddy criticized and largely discreditedirrebuttable- presumption doctrine does not trump the
First Circuit's clear and repeated directives concerning the proper mode of andysis of substantive-due-

process chalenges to zoning ordinances.
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Inasmuch asthe Plaintiffs could prove no sat of facts pursuant to which they would prevail on therr
substantive-due- processdams, the Town isentitled to dismissal of those daims pursuant to Rule 12(b)(6).*
C. Count I11(B): Unreviewable Discretion in CEO

The Rantiffsfindly damthat the Amended Ordinance vestsunreviewablediscretioninthe CEOin
violation of the separation-of- powers provision of the Maine congtitution and the due process clause of the
federd Conditution. See Complaint 11 37-38.

The Town posits that the CEO's decisons pursuant to the Amended Ordinance are not
“unreviewabl€’ (and hence its motion to dismisswith respect to this claim should be granted) inasmuch as
review is avalable in the Mane Superior Court pursuant to Maine Rule of Civil Procedure 80B. See
Motion at 13-14; Reply at 5-6. | agree. Rule 80B provides, in relevant part:

When review by the Superior Court, whether by apped or otherwise, of any action or

falure or refusd to act by a governmenta agency, including any department, board,

commission or officer, isprovided by statute or is otherwise available by law, proceedings

for suchreview shdl . . . be governed by these Rules of Civil Procedure asmodified by this

rule.

Me. R. Civ. P. 80B(a).
The Town identifies no statute or ordinance providingaright of review to the Superior Court from

decisons made by the CEO pursuant to the Amended Ordinance. See Motion at 13-14; Reply at 5-6.

However, it argues that review is “otherwise available by law.” See Reply &t 6; see also, e.g., Town of

* The outcome isno different with respect to the Plaintiffs' Maine constitution-based substantive-dueprocessdam See
Bushey v. Town of China, 645 A.2d 615, 618 (Me. 1994) (“unless fundamental rights are implicated, substantive due
process challenge to zoning ordinance is inappropriate”) (citation omitted); National Hearing Aid Ctrs, Inc. v. Srith, 376
A.2d 456, 460 (Me. 1977) (“ Reasonablenessin the exercise of the State’s police power requires that the purpose of the
enactment bein theinterest of the public welfare and that the methods utilized bear arational relationship to the intended
goals. Thereasonableness of alegislative enactment, however, ispresumed. Itisthe burden of the person challenging a
statute to demonstrate the lack of any state of facts supporting the need for the challenged enactment, and thus
demonstrate its unreasonableness.”) (citations, internal quotation marks and footnote omitted).
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Windhamv. Portland Water Dist., 537 A.2d 216, 219 (Me. 1988) (“Apped s ‘ otherwise available by
law’ include actionsformerly brought under common law extraordinary writs, such as mandamus, certiorari
and prohibition. In order for an appedl to be properly brought under the writ of certiorari, an appellant had
to demongtrate that he was gppedling from a decison of a governmenta agency performing ajudicid or
quasi-judicid function.”) (citations omitted).

| find no Maine case holding Rule 80B unavailable as a vehicle for direct review of a CEO's
decision when that decision otherwise would be find. The Maine Superior Court recently has suggested
that the converseistrue:i.e., that aplaintiff may directly gpped adecison of aCEO or building ingpector to
the Superior Court pursuant to Rule 80B when (asisthe case here) no appeal to azoning board of appedls
is provided:

. Thedtudion in light of [Town of Boothbay v.] Jenness[, 822 A.2d 1169
(Me. 2003),] and its predecessors seemsto bethat resjudicata can result from thefailure
of adefendant to take advantage of an availableadminidrativeor judicia apped evenif that
determination comes in the form of a notice of violaion issued by a code enforcement
officer without the benefit of ahearing or an opportunity to explorelega issues. However,
before the failure to apped will be given such preclusve effect, the plaintiff must show that
the defendant was given adequate notice both of his right to apped and of the

consequences of failing to gpped.

Turning to the present case, the CEO' sl etter of October 2, 2002, is dealy labded
“Notice of Violation and Compliance Order.” The notice describes the procedura
background of the Ordinance and the inspection the CEO conducted. The CEO tated
gpecific violations and the reasons for those findings. Findly, the letter notesthat thefina
order may be appeded to the Superior Court pursuant to Rule 80B. However, unlikethe
naticein Jenness, which stated that the defendant must file apped “ or forever forfeit that
right,” there was no warning in the present notice of the consequences of failing to appedl.
This failure becomes especidly critica in the present case where there is no municipa
adminigrative body available to review the CEO's conclusions and the only way for the
defendant to receive the opportunity for hearing and formulation of the legd and factud
issues and findity of judgment lay in an immediate apped to the Superior Court. It seems
unlikely to this court thet the average citizen faced with asummary |etter from atown code
enforcement officer would understand that she must immediately exercise an gpped inthe
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Superior Court or forever lose her right to chalenge the Ordinance or the CEO's
interpretation.

Town of Farmingdalev. Fisher, No. Civ.A.CV-02-213, 2003 WL 21958195, at * 2-* 3 (Me. Super. Ct.
July 15, 2003) (emphedsin origind).

Werethe Law Court confronted with theissue, it likely would hold the decision of the CEO inthis
casereviewable pursuant to Rule 80B.> The Town accordingly isentitled to dismissal of Count 111(B) tothe
extent predicated on the Plaintiffs assertion that the Amended Ordinance vests unreviewable discretionin
the CEO.

That sad, the Plaintiffscarify in their oppostion brief that thereisasecond predicate underpinning
Count I11(B): the vagueness of the standard pursuant to which the CEO isto exercise hisor her discretion.
See Opposition at 11; see also, e.g., Kosalka v. Town of Georgetown, 752 A.2d 183, 186 (Me. 2000)
(noting that “[d]evel opers are entitled to know with reasonable clarity what they must do under sateor loca
land use control lawsto obtain the permits or gpprovasthey seek”). The Townfalsevento respondtothis
assertion, faling short of demondrating entitlement to dismissa of Count 111(B) asit pertainsto thisaspect of
the Plantiffs dam.

V. Conclusion
For theforegoing reasons, | recommend that the Motion To DismissbeGRANTED asto Counts

[, 11, 111, IV and that portion of Count 111(B) attacking the Amended Ordinance on the basisthat it vests

® It isclear under Maine law that CEO decisions are directly reviewable pursuant to Rule 80B in cases in which aplaintiff
had good reason for afailure to avail himself or herself of an available avenue of administrativereview (typicaly, review
by a zoning board of appeals). See, e.g., Jenness, 822 A.2d at 1175-76 (holding that property owner’ sfailure to timely
appeal CEO’sviolation notice to town’s Zoning Board of Appeals, despite CEO’ s provision of notice informingowner of
her appeal rights, interposed res judicata bar to owner’ s subsequent challenge of CEQ’ s decision in court); Town of
Freeport v. Greenlaw, 602 A.2d 1156, 1160-61 (Me. 1992) (holding property owner not barred by res judicata from
contesting CEQO’ saction, despite hisfailure to take advantage of available appeal to town’'s Zoning Board of Appeals,
inasmuch as he received no notice of his appeal rights). By the Superior Court’ slogic in Farmingdal e, the necessity for
(continued on next page)
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unreviewable discretion in the CEO, and DENIED as to Count V and that portion of Count 111(B)
challenging the Amended Ordinance on the bas sthat the stlandard pursuant to which the CEO isto exercise
hisor her discretion isimpermissbly vague.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 7th day of October, 2003.

David M. Cohen
United States Magistrate Judge
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